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BRIEF OF THE CENTER ON THE ADMINISTRATION OF  

CRIMINAL LAW AS AMICUS CURIAE  
IN SUPPORT OF PETITIONER 

INTEREST OF AMICUS CURIAE1 

 Amicus curiae the Center on the Administration of Criminal 

Law (“the Center”) is dedicated to defining and promoting best 

practices in the administration of criminal justice through 

academic research, litigation, and participation in the formulation 

of public policy. 

 The Center’s litigation component aims to use its empirical 

research and experience with criminal justice and prosecution 

practices to assist courts in addressing issues of broad importance 

to the administration of the criminal justice system, and it files 

briefs in support of both the Government and defendants in 

criminal matters. The Center’s litigation program focuses on cases 

in which the exercise of prosecutorial discretion raises significant 

substantive legal issues.  

																																																								
1 Pursuant to Federal Rule of Appellate Procedure 29, amicus 
certifies that all parties have consented to the filing of this brief. 
No part of this brief purports to represent the views of New York 
University School of Law, or New York University, if any. 
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 The Center has filed this amicus brief out of concern that the 

restitution judgments ordered under the Mandatory Victims 

Restitution Act (“MVRA”) may, in some specific instances, be so 

disproportionate to the crime as to violate defendants’ rights 

under the Excessive Fines Clause of the Eighth Amendment. 

Unlike other types of criminal “fines,” restitution has no upper 

limit. It is bounded only by the measure of victim losses—a 

measure that the government need prove only by a preponderance 

of the evidence. Weak causation evidence combined with the 

absence of a check on restitution amounts may lead to a violation 

of defendants’ Eighth Amendment rights. Restitution judgments 

must be supported by evidence of causation and be proportionate 

to defendants’ culpability. Reversal of the order on these grounds 

would re-establish that the Constitution is the ultimate compass 

of defendants’ rights when facing criminal restitution. 

FED. R. APP. P. 29(C)(5) STATEMENT 

 Pursuant to Federal Rule of Appellate Procedure 29(c)(5), 

amicus certifies that no party or party’s counsel authored this 

brief in whole or in part, or contributed money that was intended 
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to fund preparing or submitting this brief. No person contributed 

money intended to fund the preparation or submission of this brief. 
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INTRODUCTION AND SUMMARY OF ARGUMENT 

 The principle of proportionality grounds the Eighth 

Amendment’s Excessive Fines Clause. U.S. CONST. amend. VIII. 

The Clause protects citizens from a potentially overzealous 

government, guaranteeing that fines extracted from individuals 

will remain “proportional” to the triggering conduct. The Clause 

also upholds the principle of appropriate retribution when it 

guarantees that the United States must prove that an individual’s 

conduct proximately and directly caused a victim’s losses before 

the court may order the individual to pay recompense. Neither of 

these central Eighth Amendment principles was adequately 

considered here. 

 First, Congress clearly intended that a thorough and 

searching causation analysis must precede a restitution order. The 

purpose of restitution is to recompense harm that an individual 

defendant specifically caused. Broad scattershot approaches, or 

analyses that map general losses to conduct that did not clearly 

cause them all, violate this central principle of causation. The 

“complexity exception” for harms that evade analytical links to 
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specific conduct and the rejection by the Supreme Court of diffuse 

and general restitution orders in child pornography possession 

cases both demonstrate this point. See infra Part I. 

Few situations could necessitate the Clause’s protections 

more than the financial collapse of 2008, an implosion 

unprecedented in our history—and one that left much of America 

looking to assess blame. But in Mr. Shabudin’s case, Eighth 

Amendment protections failed. In part, this was due to a doctrinal 

incoherence in the sparse MVRA jurisprudence to date that 

effectively and impermissibly elevates this statute over the 

Constitution. 

The Supreme Court articulated the proportionality standard 

for Excessive Fines Clause analysis in United States v. Bajakajian, 

524 U.S. 321, 334 (1998). The first step in applying the standard is 

to determine whether the penalty levied by a court is “punitive.” 

While jurisprudence is not entirely consistent on the question 

whether restitution is punitive, the weight of the analysis clearly 

tips that way. Where a district court orders restitution as part of a 
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criminal sentence, and the restitution is payable to the United 

States, the order is punitive. See infra, Part II.A. 

What analytical construct then determines whether a 

punitive fine is excessive? Ironically, it appears that the only 

standard is one that references the statute itself, without regard 

to any limiting principle in the Constitution. The MVRA requires 

courts to order restitution of the “full amount of each victim’s 

losses,” without indicating an upper limit. In turn, current 

constitutional excessiveness analysis holds that no restitution 

order can be excessive because the restitution statute has no limit.  

Judge Kozinski articulated this court’s excessiveness rule for 

restitution in United States v. Green: “A judge can’t exceed the 

non-existent statutory maximum for restitution no matter what 

facts he finds[.]” 722 F.3d 1146, 1150 (9th Cir. 2013). That cannot 

be right. Rather, a standard that references the relevant criminal 

fine, or some other proportional measure, better comports with the 

Constitution. See infra, Part II.B. 
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ARGUMENT 

I. A FULL AND RIGOROUS CAUSATION ANALYSIS 
IS CRITICALLY IMPORTANT TO RESTITUTION 
BECAUSE ITS PURPOSE IS TO RECOMPENSE 
HARM SPECIFICALLY CAUSED BY A 
DEFENDANT. 

The 2008 financial crisis collapsed hundreds of banks, 

causing untold harm to individuals and to the United States. That 

much is indisputable. The correct apportioning of blame is a far 

less simple task, but one that is necessary to avoid miscarriages of 

justice like the restitution order in the present case. 

Ebrahim Shabudin, convicted below of two conspiracies and 

five fraud offenses, was “not charged with driving the bank out of 

business.” Appellant’s Opening Brief (“App. Br.”) 2. Rather, the 

question at trial was whether he committed fraud by failing to 

report anticipated losses within the proper time period. And while 

Mr. Shabudin was convicted of this conduct, evidence conclusively 

demonstrating that his conduct caused United Commercial Bank 

(“UCB”) to fail was never presented at trial. 

The distinction is extremely important to the appeal of his 

restitution order because under Excessive Fines Clause 
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jurisprudence, the fine amount must be proportional to the actual 

conduct of which the defendant was convicted. See infra. The 

district court ordered Mr. Shabudin to make restitution payments 

of $648,000,000 to the FDIC and $298,737,000 to TARP under the 

MVRA, 18 U.S.C. §3663A. The order holds him to account for all 

losses that FDIC and TARP suffered when the government closed 

UCB—but this is out of all proportion to the failure to report 

offenses for which he was actually convicted. App. Br. 17. Mr. 

Shabudin cannot be required to compensate losses that he did not 

cause. 

Despite the lower proof standard and the relaxed rules of 

evidence involved in the district court’s determination of a 

restitution amount, Congress fully intended a rigorous causation 

analysis when it formulated the restitution statutes. 2  The 

legislative history expresses Congress’s intent that only those 

victims whose harm was directly and proximately caused by the 

defendant should receive restitution: “[L]osses . . . in which the 

																																																								
2 The burden of demonstrating the victim’s loss belongs to the 
United States, and the district courts must resolve disputes by a 
preponderance of the evidence. 18 U.S.C. §3664(e).   
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victim’s loss is not clearly causally linked to the offense, should 

not be subject to mandatory restitution.” S. Rep. No. 104-179, at 

19, 1996 U.S.C.C.A.N. 924, 932.    

Congress recognized that questions of causation might 

effectively turn into a second trial, and guarded against this with 

a “complexity exception.”  It was Congress’s “intent that highly 

complex issues related to the cause or amount of a victim’s loss not 

be resolved under the provisions of mandatory restitution. . . .” S. 

Rep. No. 104-179, at 19, 1996 U.S.C.C.A.N. 924, 932.   

Consequently, the statute does not apply when “determining 

complex issues of fact related to the cause or amount of the 

victim’s losses would complicate or prolong the sentencing process 

to a degree that the need to provide restitution to any victim is 

outweighed by the burden on the sentencing process.” 18 U.S.C. 

§3663A(c)(3)(B).  

The complexity exception is based on Congress’s 

“expect[ation] that entitlement to restitution could be readily 

determined by the sentencing judge based upon the evidence he 

had heard during the trial of the criminal case or learned in the 
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course of determining whether to accept a plea and what an 

appropriate sentence would be.”  United States v. Kones, 77 F.3d 

66, 69 (3d Cir. 1996) (discussing the complexity exception in the 

context of the analogous Victim and Witness Protection Act 

(“VWPA”), codified at 18 U.S.C. § 3663).  Congress wanted to avoid 

bringing “causation issues before the sentencing court that cannot 

be resolved with the information otherwise generated in the 

course of the criminal proceedings on the indictment.”  Id.	

The developing law of restitution continues to demonstrate 

that the statute’s “directly and proximately” standard is rigorous. 

The government must demonstrate that the defendant’s conduct 

directly caused the victim’s losses. See Paroline v. United States, 

134 S.Ct. 1710, 1722 (2014) (“Restitution is therefore proper under 

§ 2259 only to the extent the defendant’s offense proximately 

caused a victim’s losses.”). 3  As this court recently found, 

																																																								
3 Paroline is a child pornography possession case, and 18 U.S.C. 
§2259 is the relevant restitution statute. However, this court has 
found that the causation standards for Section 2259, the MVRA, 
and the VWPA are the same. See United States v. Kennedy, 643 
F.3d 1251, 1261-62 (9th Cir. 2011) (“Because [the MVRA and 
VWPA] define a ‘victim’ as ‘a person directly and proximately 
harmed as a result of the commission of an offense for which 
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“‘proximate cause’ hides (or encompasses) interpretive problems of 

its own. . . . it is easy enough to say that a victim’s losses from 

ongoing possession and distribution of images are direct and 

foreseeable results of those activities, [but] that does not mean 

that all of the ongoing losses the victim suffers were in fact caused 

by those very activities.” United States v. Galan, 804 F.3d 1287, 

1290 (9th Cir. 2015), citing Paroline, 134 S.Ct. at 1722.  

This court has vacated restitution orders where the district 

court failed to identify and separate those losses directly caused 

by the defendant’s conduct alone. In Kennedy, a child pornography 

possession case under Section 2259, the restitution order was 

vacated because it “directed [the defendant] to pay for losses that 

the government did not prove were proximately caused by his 

offense[.]” 643 F.3d at 1266. In fact, the government failed to 

introduce any evidence at all to establish a “causal chain” between 

																																																																																																																																																																					
restitution may be ordered,’ [] we have held that restitution under 
these statutes may be awarded only for losses for which the 
defendant’s conduct was an ‘actual and proximate cause.’ . . . As 
noted above, we have similarly interpreted the text of § 2259 as 
making defendants liable only for losses sustained as the 
proximate result of their criminal offenses.” (internal citations 
omitted)). 
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the defendant’s conduct and the victims’ losses. Id. at 1263. This 

court noted that while MVRA restitution awards are sometimes 

upheld when the defendant’s conduct was only part of a larger 

problem that caused losses, in these cases “we placed great weight 

on the evidence establishing that the defendant’s conduct directly 

contributed to the claimed losses.” Id. at 1264. The joint and 

severable liability option urged by the government in Kennedy was 

likewise rejected for the same failure of proof. Id. at 1265. 

More recently, this court vacated and remanded a restitution 

order issued against a child pornography possessor because it 

“failed to disaggregate losses caused to [the victim]” by the 

original abuse from those losses specifically caused by the conduct 

of the defendant. Galan, 804 F.3d at 1288. The court and parties 

agreed that full restitution was required by statute. The parties 

disagreed regarding whether the ongoing losses attributable to the 

conduct of the original abuser should be excluded from the 

calculation. In deciding that the exclusion was required, this court 

relied on Paroline to find that the original and ongoing harm 

caused by an abuser is separate from the harm caused by later 
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possessors of the images. Id. at 1290. Thus, the defendant could 

not be held responsible for compensating all harm suffered by the 

victim. 

Neither can this court hold a defendant responsible for harm 

triggered by an intervening cause that is not directly related to 

the offense conduct, as explained in United States v. Meksian, 170 

F.3d 1260, 1263 (9th Cir. 1999).  There, the defendant made false 

statements in applications seeking a small business loan. The loan 

was secured by property that was initially valued at over $400,000, 

but ultimately was found to be so contaminated it was worthless. 

The district court assigned the bank’s entire loss to the defendant. 

This court vacated the order, finding that the contamination of the 

property was responsible for the bank’s loss but unconnected to 

the offense conduct. See id.; see also United States v. Tyler, 767 

F.2d 1350, 1351-52 (9th Cir. 1985) (vacating a restitution order 

and finding that where government waited too long to sell timber 

cut down on federal land by defendant, loss of timber value could 

not be assigned to defendant). 
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In order to prove causation in a case that features, as here, 

complex factors, the government must demonstrate—to a 

preponderance—a concomitantly complex set of facts sufficient to 

enable the court to untangle and assign multiple causes, identify 

their respective effects, and test the relationship between any 

contributing causes and the offense conduct. In Mr. Shabudin’s 

case, the district court failed to engage in these required steps. 

II. THE EIGHTH AMENDMENT REQUIRES 
EXCESSIVENESS ANALYSIS OF RESTITUTION 
ORDERS BECAUSE OF THE ABSENCE OF A 
STATUTORY LIMIT.  

And there is a real question whether holding a single possessor 
liable for millions of dollars in losses collectively caused by 
thousands of independent actors might be excessive and 
disproportionate in these circumstances. –Paroline, 134 S.Ct. at 
1726  

A. A restitution judgment payable to the United 
States and ordered as part of criminal 
sentence is a criminal “fine” subject to the 
Excessive Fines Clause. 

The Excessive Fines Clause applies only to those court-

ordered payments that are “punitive.” See Browning-Ferris 

Industries v. Kelco Disposal, 492 U.S. 257, 265 (1989) (finding that 

“payment to a sovereign as punishment for some offense” is 

subject to Excessive Fines Clause limitations). The first question 
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in determining whether excessiveness analysis applies to 

restitution is therefore to decide whether restitution is—or can 

be—punitive. As is typical in restitution law, conflicting signals 

exist. The weight of the jurisprudence, however, clearly points to 

the punitive qualities of restitution, especially since the victims’ 

rights movement spurred statutes such as the MVRA. 

Supreme Court jurisprudence on the Eighth Amendment 

Excessive Fines Clause is relatively sparse. Until the 1989 case of 

Browning-Ferris, the Supreme Court had never interpreted the 

Clause. In the course of holding that excessiveness analysis does 

not apply to a punitive damages award in a civil case to which the 

United States is not a party, Browning-Ferris delved into the early 

history of the Eighth Amendment. 492 U.S. at 264-268. The Court 

found its roots in the English Bill of Rights of 1689 and the 

Virginia Declaration of Rights. Id. at 266. The Bill of Rights 

protected English citizens against heavy fines levied by the Crown 

and its Star Chamber—fines that grew increasingly “excessive 

and partisan.” Id. at 266-67. “The Framers of our Bill of Rights 

were aware and took account of the abuses that led to the 1689 
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Bill of Rights.” Id. at 267. The Court concluded that the Eighth 

Amendment’s primary purpose was to protect citizens against 

abuses of power by their government; therefore, it had no 

application to punitive damages awarded in suits between two 

private parties. 

In 1993, the Court found in two companion cases that 

forfeitures are punitive, at least in part, and therefore subject to 

excessiveness analysis under the Clause. See Alexander v. United 

States, 509 U.S. 544, 559 (1993) (holding that an in personam 

criminal forfeiture order is a money punishment and “fine” subject 

to the Excessive Fines Clause) and Austin v. United States, 509 

U.S. 602, 621-22 (1993) (holding that in rem civil property 

forfeitures are punishments subject to the Excessive Fines 

Clause).4 The Court remanded both cases for the lower courts to 

decide whether the relevant forfeitures were “excessive” under the 

Clause. Alexander, 509 U.S. at 559; Austin, 509 U.S. at 623.  

																																																								
4 As the Court noted in Austin, “a civil sanction that cannot fairly 
be said solely to serve a remedial purpose, but rather can only be 
explained as also serving either retributive or deterrent purposes, 
is punishment, as we have come to understand the term.” 509 U.S. 
at 622, quoting United States v. Halper, 490 U.S. 435, 448 (1989). 
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Five years later, the Court took the next step by applying the 

Clause to find a forfeiture order “excessive” under the Eighth 

Amendment. In United States v. Bajakajian, the Court held that 

an order requiring the forfeiture of the entire sum of money that 

defendant Bajakajian had failed to report when traveling violated 

the Excessive Fines Clause because the amount was grossly 

disproportionate to the gravity of his offense—the failure to report. 

524 U.S. 321, 339-40 (1998).  

Customs inspectors discovered $357,144 in the baggage and 

on the person of Bajakajian and his wife. Id. at 325. Federal law 

requires travelers in his position to report currency in excess of 

$10,000. Id. at 324. Bajakajian pleaded guilty to failure to report 

and went to a bench trial on the forfeiture count, at which the 

government sought forfeiture of the entire amount of currency 

because it was “involved in” the offense. Id. at 325-26. Though the 

forfeiture statute directed the district court to impose full 

forfeiture, the court decided that in this case, such a penalty 

would be “grossly disproportionate to the offense in question” and 

ordered forfeiture of $15,000 instead. Id. at 326. This court 
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affirmed. Id. The Supreme Court then found that forfeitures 

linked to criminal convictions are punitive. Id. at 328 

(“Forfeitures—payments in kind—are thus ‘fines’ if they 

constitute punishment for an offense.”). Further, the Court found 

that the government’s requested forfeiture order of the total 

amount of currency would be grossly disproportional to 

Bajakajian’s failure to report. Id. at 339-40; see infra. 

In its most recent commentary on the Excessive Fines 

Clause in Paroline, the Court indicated, but did not hold, that 

restitution paid to an individual as part of a criminal sentence 

could be punitive. In considering a restitution order issued 

pursuant to the defendant’s child pornography possession 

conviction, the Court stated that restitution—even when paid to 

nongovernment victims—“still implicates the prosecutorial powers 

of government. The primary goal of restitution is remedial or 

compensatory, but it also serves punitive purposes.” Paroline, 134 

S.Ct. at 1726 (internal citations omitted). Therefore, a district 

court’s overly “severe” approach to determining a restitution 

amount “might raise questions under the Excessive Fines 
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Clause[.]” Id. at 1726, citing Browning-Ferris, 492 U.S. at 268. 

The Court did not explicitly conclude that restitution, like 

forfeiture, is subject to the Clause. It wasn’t necessary to the 

outcome because the case presented the question whether the 

government had proven an adequate causal link between the 

defendant’s conduct and harm to the victim. But the Court’s 

strong statements clearly opened that door and walked part of the 

way through.  

Paroline contains the Supreme Court’s latest statements 

regarding restitution and the Excessive Fines Clause. But though 

the Supreme Court has not yet decided the question whether the 

Clause should apply to restitution, this court has. In the 1998 case 

of United States v. Dubose, this court found that “restitution under 

the MVRA is punishment because the MVRA has not only 

remedial, but also deterrent, rehabilitative, and retributive 

purposes[.]”5 Restitution does help the victim—one clear purpose 

																																																								
5 146 F.3d 1141, 1144 (9th Cir. 1998), citing Austin, 509 U.S. at 
610. See also United States v. Mackby, 261 F.3d 821, 830 (9th Cir. 
2001) (finding that “civil sanctions provided by the False Claims 
Act are subject to analysis under the Excessive Fines Clause 
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is to make the victim whole—but that is not its only function. As 

this court noted in quoting the restitution statute’s legislative 

history, restitution also brings “potential penalogical [sic] benefits 

of requiring the offender to be accountable for the harm caused to 

the victim.” 146 F.3d at 1144, citing S. Rep. No. 104-179, at 18 

(1995), 1996 U.S.C.C.A.N. 924, 931. In squarely holding that 

restitution under the MVRA is a punishment that subjects it to 

the Eighth Amendment’s Excessive Fines Clause, this court also 

found that restitution “looks more like punishment” because it is 

tied to the defendant’s culpability and finally that restitution has 

historically been understood as punishment. 146 F.3d at 1144, 

citing Austin, 509 U.S. at 619; Note, Victim Restitution in the 

Criminal Process: A Procedural Analysis, 97 HARV. L. REV. 931, 

933-34 (1984). 

To be sure, in the 2013 case of United States v. Green, this 

court found that restitution is not clearly punishment. 722 F.3d 

1146, 1150 (9th Cir. 2013) (“Indeed, it’s not even clear that 

restitution’s a form of punishment.”). The court distinguished the 
																																																																																																																																																																					
because the sanctions represent a payment to the government, at 
least in part, as a punishment.”). 
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facts of Green from the Supreme Court case of Southern Union Co. 

v. United States, which found that criminal fines are subject to 

jury determination under Apprendi. 722 F.3d at 1150-51, citing 

Southern Union Co. v. United States, 132 S.Ct. 2344 (2012). In 

declining to extend Southern Union, this court found that a rule 

governing criminal fines does not necessarily govern restitution, 

observing that this court has held in some contexts that 

restitution under the MVRA is punishment, and in other contexts 

that it is not. However, this court ultimately chose not to decide 

the question, concluding that restitution is sometimes a “hybrid” 

and finally that it is not “clearly” punishment. Green, 722 F.3d at 

1150. And, without squarely deciding the question whether 

restitution is punitive, this court very recently applied Excessive 

Fines Clause analysis to both forfeiture and restitution. United 

States v. Beecroft, No. 12-10175, 2016 U.S. App. LEXIS 10659, 

Slip. Op. at 4 (9th Cir. June 13, 2016) (“We must decide whether 

either amount was erroneously calculated or unconstitutionally 

excessive.”).6  

																																																								
6  Beecroft distinguishes forfeiture orders from restitution by 
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This court should decide that restitution is a punishment 

subject to the Excessive Fines Clause for three reasons. First, the 

“hybrid” nature of restitution, determined by Dubose and 

acknowledged by Green, fits most closely with the legislative 

history of the restitution statute. And like Dubose, the legislative 

history finds that restitution appropriately carries both 

compensatory and punitive purposes. No logic or rule requires 

restitution to be excluded from the limits of the Excessive Fines 

Clause simply because it is dual-purpose.7 

Second, restitution has historically been understood as 

punitive, as this court noted in Dubose. 146 F.3d at 1145. 

																																																																																																																																																																					
finding that forfeiture “indeed serve[s] to punish the defendant.” 
Slip. Op. at 17. But this is not a square finding that restitution 
has no punitive function; and if it has any, then the Eighth 
Amendment is in play. See, e.g., United States v. Ferro, 681 F.3d 
1105, 1111 (9th Cir. 2012) (“[A] modern statutory forfeiture is a 
‘fine’ for Eighth Amendment purposes if it constitutes punishment 
even in part…”), quoting Bajakajian, 524 U.S. at 331 n.6. Further, 
a finding of punitiveness is inherent in this court’s application of 
Excessive Fines Clause analysis to restitution.  
7  Justice Kennedy recognized the convoluted nature of this 
discussion when he observed that “[i]t is a mark of the Court’s 
doctrinal difficulty that we must speak of nonpunitive penalties, 
which is a contradiction in terms.” Bajakajian, 524 U.S. at 346 
(Kennedy, J., dissenting). 
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Third, the Supreme Court has decided that a “fine” is a 

“payment to a sovereign as punishment for some offense.” 

Browning-Ferris, 492 U.S. at 265. The restitution Mr. Shabudin 

has been ordered to pay is just such a payment: it was assigned as 

part of his criminal sentence—as part of a punishment for the 

crimes of which he was convicted; and Mr. Shabudin must pay it 

to the United States—a sovereign. As such, this court should 

construe criminal restitution paid to the government as a “fine” 

for the purposes of the Excessive Fines Clause. 

Determining whether a restitution order is punitive is the 

first prong of the Bajakajian test. The second prong questions 

whether the order is “grossly disproportional” to the offense; if so, 

it may violate the Excessive Fines Clause. As the next section 

explains, the Bajakajian rule runs headlong into the statutory 

command to order “full” restitution. Jurisprudential responses to 

this conflict have varied. 

B. Bajakajian requires excessiveness analysis to 
eliminate gross disproportionality, regardless 
of statutory commands to compensate without 
limit. 
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In analyzing whether criminal fines (including forfeiture and 

restitution) are excessive under the Eighth Amendment, the cases 

have taken one of two paths. Some have analyzed whether the fine 

amount is “grossly disproportional” to the offense conduct, often 

finding that no disproportionality can exist where a governing 

statute has no upper limit on forfeiture or restitution amount. And 

some cases teach that courts have no discretion to reduce or 

eliminate the amount where statutes order payment of an amount 

cabined by the facts of the case to total gain to the defendant or 

total loss to the victim. Both approaches are incoherent because 

they reference statutes, not the Constitution, to justify limitless 

fines—thus ignoring the excessiveness limitation that anchors the 

Clause by supposing that a statute can trump it. 

The MVRA, at issue in Mr. Shabudin’s case, requires district 

courts to assign restitution in the “full amount” of loss. See 18 

U.S.C. § 3663A(a)(1) (“[W]hen sentencing a defendant convicted of 

an offense described in subsection (c), the court shall order . . . 

that the defendant make restitution to the victim of the offense[.]”) 
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(emphasis added).8 The purpose of the restitution order is to make 

the victim whole, even in cases—like Mr. Shabudin’s—where the 

victim lost vastly more than the defendant gained. In its exclusive 

focus on victim’s rights, the law has lost sight of the constitutional 

rights of the defendant, including the right to a fine that is not 

grossly disproportional to the offense. 

The right to be free of grossly disproportionate fines was 

clearly established in Bajakajian. There, the Court decided that 

forfeiture of the entire currency amount that Bajakajian failed to 

report was grossly disproportional to the crime of which he was 

convicted—which was the failure to report, rather than conduct 

that directly involved use of the currency. The Court established 

that “[t]he touchstone of the constitutional inquiry under the 

Excessive Fines Clause is the principle of proportionality: The 

amount of the forfeiture must bear some relationship to the 

gravity of the offense that it is designed to punish.” Bajakajian, 
																																																								
8 In multiple-defendant cases, the court has discretion to assign 
the entire restitution amount to one defendant, to apportion 
restitution amounts among several defendants according to their 
culpability, or to assign the amount to one defendant initially and 
re-assign and apportion the amount to multiple defendants at a 
later date. 
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524 U.S. at 334. Notably, the sole measure of excessiveness 

articulated by the Court is the relative one of proportionality; no 

consideration of “excessiveness” as an absolute measure appears. 

This might make sense with regard to forfeiture, which is 

measured by the defendant’s illicit gain. 

But when applied to restitution, the test is flawed because 

criminal restitution is dictated by loss to the victim. As in Mr. 

Shabudin’s case, such purported losses can mount far beyond any 

purported gain to the defendant and far out of proportion to the 

defendant’s culpability. The offense conduct—the rightful compass 

of proportionality—is unmoored from the actual restitution 

amount, which is dictated by the victim’s loss. And while the 

offense conduct and the loss to the victim are not unrelated, they 

are—or should be—conceptually distinct in restitution analysis. 

The statutes and cases show the faultlines of the courts’ 

current Excessive Fines doctrine. The MVRA and VWPA 

command courts to order full restitution by means of 18 U.S.C. 

§§3663A and 3664. The child pornography statutes likewise 

command courts to order full restitution. See 18 U.S.C. § 2259. 
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Criminal forfeiture of all proceeds of a crime is mandatory. See 18 

U.S.C. § 982(a)(2), 28 U.S.C. § 2461(c).  

Many cases confirm the “full restitution” and “full forfeiture” 

requirement and find that the courts have no discretion to reduce 

or eliminate it. In United States v. Newman, this court rejected 

the district court’s adjustment down of a mandatory criminal 

forfeiture order, finding that when requirements are met, “the 

district court must impose criminal forfeiture, subject only to 

statutory and constitutional limits.” 659 F.3d 1235, 1239 (9th Cir. 

2011). And even given these limits, “the district court has no 

discretion to reduce or eliminate mandatory criminal forfeiture.” 

Id. at 1240; id. at 1241 (finding that constitutional limits 

nonetheless “do not permit the district court to exercise discretion 

when issuing criminal forfeiture orders”). This strand of the 

doctrine underlies Mr. Shabudin’s restitution order. 

How can it be that constitutional limits do not cabin 

restitution and forfeiture orders? This court has answered the 

question by reference back to the statutes requiring courts to 

order full restitution. In Dubose, this court considered whether 
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restitution ordered by the district court under the MVRA violated 

the Excessive Fines Clause. This court identified the relevant 

question as whether the orders were grossly disproportional to the 

defendants’ crimes, concluding that “proportionality is inherent in 

a MVRA restitution order.” 146 F.3d at 1145. The Dubose court 

then compared its finding to a prior ruling in a forfeiture case, 

indicating that when a court orders forfeiture of criminal proceeds, 

it is hard to imagine how the punishment could be cruel and 

unusual. Id., citing United States v. Feldman, 853 F.2d 648, 663 

(9th Cir.1988). Restitution, of course, recompenses losses—an 

entirely different concept, and one that can balloon far beyond 

illicit gains. 

Despite this line of authority, other cases apply the 

Bajakajian proportionality rule to reduce forfeiture penalties. 

Bajakajian itself reduced a sizeable forfeiture. In United States v. 

Ferro, 681 F.3d 1105 (9th Cir. 2012), this court reduced an 

instrumentality forfeiture where the defendant was the owner of 

firearms that the district court had ordered forfeited pursuant to 

her husband’s firearms conviction. The issue was whether an 
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order requiring forfeiture of firearms valued at $2.5 million was 

subject to proportionality and excessiveness analysis. The 

government urged this court to focus only on the conduct of the 

defendant in the related criminal case, rather than on the 

culpability of the owner (the defendant’s innocent wife). Id. at 

1116. Referencing a statutory excessiveness inquiry, the 

government urged this court to “compare the forfeiture to the 

gravity of the offense giving rise to the forfeiture,” rather than to 

the conduct of the owner. Id. at 1117, citing 18 U.S.C. § 983(g)(3).  

This court declined, finding that even if the statutory inquiry 

for excessiveness is limited to the conduct underlying the 

forfeiture, that cannot end the inquiry. Rather, here “we must 

break from the terms of the statute and proceed directly to the 

Eighth Amendment analysis. While a statute can provide more 

protection for a defendant than the Constitution requires, it 

cannot provide less.” Id. And, this court concluded, the 

constitutional excessiveness inquiry “requires consideration of the 

culpability of the property’s owner[.]” Id. 
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This court’s latest case to consider the Excessive Fines 

Clause, Beecroft, did not resolve the doctrinal conflict. Rather, the 

lines of conflict became clearer, as this court considered the 

application of the Clause to both restitution and forfeiture. In 

Beecroft, the defendant was convicted for her involvement in an 

extensive mortgage fraud conspiracy; the district court ordered 

restitution and forfeiture. Slip. Op. at 7. On review, this court 

found that the $107 million forfeiture order was grossly 

disproportionate to the defendant’s conduct because of the 

“tremendous disconnect between the forfeiture amount and 

Beecroft’s legally available fine” as established by statute. Slip. Op. 

at 20. The government argued that, because $107 million 

represented a factually accurate accounting of the crime’s 

proceeds, the court had no discretion to reduce the amount.  

This court flatly rejected the argument, finding that “the 

court can—and must—make such a reduction where the order 

would otherwise be unconstitutional.” Slip. Op. at 21 n.9. “To hold 

otherwise,” this court concluded, “would be tantamount to 

concluding that the Eighth Amendment simply does not apply to 
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statutorily mandated forfeitures.” Id. And, of course, such a 

conclusion would be exactly backwards; the Constitution must 

always cabin statutes—a plainly obvious rule. And therefore, “we 

have no choice but to conclude that an order which so vastly 

outpaces the otherwise available penalties for Beecroft’s criminal 

activity runs afoul of the Excessive Fines Clause.” Slip Op. at 22.9 

This court’s review of the restitution order differed markedly. 

On review of a $52 million restitution calculation that the district 

court reduced to $2,275,025, this court found that the amount was 

properly calculated. Because the calculations were correct, the 

amount could not be unconstitutionally excessive because 

“proportionality is inherent in a MVRA order.” Beecroft, Slip Op. 

at 10, quoting Dubose, 146 F.3d at 1145 (finding that the 

restitution amount is linked to the culpability of the offender and 

therefore by definition neither excessive nor “cruel and unusual”). 

This court’s precedents clearly apply this proportionality 

rule to criminal fines, including civil in rem forfeiture and 
																																																								
9 This court previously reviewed the district court’s reduction of a 
civil in rem forfeiture order after finding that the forfeiture 
amount was disproportionate to the relevant crimes. Ferro, 681 at 
1105.  
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criminal in personam forfeiture. But, as in Beecroft, not to 

restitution—even though the development of the law of restitution 

is bound up with, and dependent upon the logic of, the law of 

forfeiture. Consider again Beecroft’s edict regarding the restitution 

amount: it is inherently constitutional because it directly 

expresses the defendant’s culpability. Slip Op. at 10-11. But this is 

the very measure by which the district court determines and 

limits forfeiture.10 Why is restitution different? The amounts are 

equivalently determinate: for forfeiture, the defendant’s illicit 

gains; for restitution, the victim’s losses. Yet forfeiture is held to a 

constitutional standard by this court and restitution is not—at 

least, not thus far.11 See Green, 722 F.3d at 1150 (“Restitution 

																																																								
10 The Civil Asset Forfeiture Reform Act (“CAFRA”), 18 U.S.C. 
§983, allows a claimant to petition the district court to determine 
whether a forfeiture amount is constitutionally excessive. In 
reviewing the petition, the district court must compare the 
amount to the “gravity of the offense” to determine whether the 
amount is “grossly disproportional” to the offense. Id. at §983(g)(2), 
(4). If the court so finds, it must “reduce or eliminate the forfeiture 
as necessary to avoid a violation” of the Eighth Amendment. Ferro, 
681 F.3d at 1113 (finding that CAFRA’s provisions largely track 
those stated by the Supreme Court in Bajakajian). 
11 That said, note that Beecroft evidences a shift upstream of the 
excessiveness analysis: the “inherently constitutional” finding 
comes on review of a district court that “bristled at ordering the 
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carries with it no statutory maximum; it’s pegged to the amount of 

the victim’s loss. A judge can’t exceed the non-existent statutory 

maximum for restitution no matter what facts he finds[.]”). 

Especially given the teaching of Paroline, amicus 

respectfully urges this court to harmonize the relevant doctrine 

and recognize that the MVRA does not inoculate restitution 

amounts from Eighth Amendment excessiveness analysis. 

C. Maximum limits in the statutes of conviction 
provide a way to measure the objective 
excessiveness of a restitution order. 

By measuring excessiveness only by reference to the victim’s 

losses, rather than by reference to the gravity of the offense 

conduct, courts have unmoored restitution orders from any 

objective measure of excess. We see the result in Mr. Shabudin’s 

restitution order; at nearly one billion dollars, it so vastly exceeds 

his ability to pay that it is objectively unreasonable—all the more 

so because it has no connection to any purportedly illicit gains on 

																																																																																																																																																																					
full amount recommended in the PSR.” Instead, the district court 
selected certain properties proven at trial and based the forfeiture 
order on those. Slip Op. at 7. This court did not address this 
selection principle, though it seemingly runs counter to the 
principle that courts lack discretion to alter criminal fine amounts. 
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his part. Such an order violates Mr. Shabudin’s rights under the 

Eighth Amendment.  

There is a clear alternative. In explaining its derivation of a 

constitutional excessiveness standard, the Bajakajian court 

emphasized that “judgments about the appropriate punishment 

for an offense belong in the first instance to the legislature.” 524 

U.S. at 336. But which punishment? In Mr. Shabudin’s case, the 

MVRA dictates that the court must order restitution, and that the 

restitution must mirror the victim’s losses regardless of their 

magnitude. But two of the statutes under which Mr. Shabudin 

was convicted also state criminal fines—another expression of the 

legislature’s “judgments about the appropriate punishment for an 

offense.” These fines provide an alternative compass by which to 

measure proportionality. See also Beecroft, Slip Op. at 20. 

For example, the criminal fine for the violations of the 

Securities Exchange Act, charged at Counts Three, Four, and Five 

of Mr. Shabudin’s Superseding Indictment, is five million dollars. 

See 15 U.S.C. § 78ff(a). The criminal fine for making false bank 

entries, reports, and transactions, charged at Count Seven, is one 
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million dollars. See 18 U.S.C. § 1005. These amounts represent the 

legislature’s judgments regarding the punishment for these 

offenses. But because the MVRA orders restitution to the full limit 

of the victim’s losses—an edict that expresses no specific judgment 

about the gravity of an offense at all—those losses provide the 

measure of Mr. Shabudin’s criminal penalty, which is at least 200 

times greater than the relevant statutory fine. If any criminal 

penalty could contradict the legislature’s judgment regarding the 

underlying criminal conduct, this is it. 
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CONCLUSION 

 For the foregoing reasons, amicus Center on the 

Administration of Criminal Law respectfully requests that this 

Court set aside the district court’s restitution judgment. 
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