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N 2020 AND 2021, legislators in 22 states con-
sidered bills restricting and prohibiting gender-
affirming care for transgender youth. In January
2023 alone, state lawmakers dropped over 6
dozen such bills in 23 states. Although only five
states have signed bans into law and every court

to hear challenges to such statutes has enjoined or otherwise
ruled against them, the controversy around minors’ rights
to gender-affirming care continues to gather steam. Unlike
many of her sister states, California not only protects the
right to access gender-affirming care but also offers sanctuary
to out-of-state families who seek it. However, heated rhetoric
and misinformation have consumed the public “debate”
on whether gender-affirming care should be available to
minors, which in turn, has the potential to skew or undermine
effective and candid client advocacy for California lawyers
involved in disagreements between parents about access to
gender-affirming care, protection of out-of-state families
who come to California seeking care, and managing claims
by minors seeking care when parents refuse their consent.

The term “gender-affirming care” is a broad concept en -
compassing a range of medical, mental health, surgical, and
nonmedical services.1 The American Academy of Pediatrics
(AAP) has built a gender-affirmative care model (GACM)

to advise pediatric health care providers on “developmentally
appropriate care” of transgender and gender-diverse (TGD)
youth.2 From a GACM perspective, transgender identities
and expressions are not disorders; rather, they are part of
normal variations in human diversity that are not always
adequately defined by the gender binary. Rather than being
absolute, gender identities evolve, reflecting biology, devel-
opment, socialization, and culture.3 Mental health issues
among TGD people most frequently result from social stigma
and negative experiences, sometimes including rejection by
the family and community of origin.4

“Puberty blockers”—gonadotrophin-releasing hor-
mones—are one medical option for youth who have entered
puberty. These medications have been used since the 1980s
to treat central precocious puberty.5 Cross-sex hormones
are another option to affirm gender by allowing “adolescents
who have initiated puberty to develop secondary sex char-
acteristics of the opposite biological sex.”6 As with all
medical interventions and treatments, these medications
have risks and benefits to be appropriately evaluated by
the health care team, including pediatric patients and their
families. Surgical interventions are typically limited to adults.

The goal of the GACM is to treat gender dysphoria by
affirming gender identity. According to the AAP, gender
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dysphoria is “a clinical symptom that is
characterized by a sense of alienation to
some or all of the physical characteristics
or social roles of one’s assigned gender”;
also, gender dysphoria is listed in the fifth
edition of the Diagnostic and Statistical
Manual of Mental Disorders (DSM-5),
focusing on the “distress that stems from
the incongruence between one’s expressed
or experienced (affirmed) gender and the
gender assigned at birth.”7 Expres sed or
experienced gender, or gender identity, is
“one’s internal sense of who one is, which
results from a multifaceted interaction of
biological traits, de v elopmental influ-
ences, and environmental conditions.”8

Children who are transgender and gender-
diverse “report first having recognized
their gender as ‘different’ at an average
age of 8.5 years; however, they did not
disclose such feelings until an average of
10 years later.”9 The AAP’s GACM rec-
ommends individually tailoring inter -
ventions and treatments to the particular
child. The model relies on relevant research
asserting that prepubertal TGD children
know their gender identity just as surely
as do children who identify as cisgender.
The model therefore rejects “watchful wait-
ing” because it withholds critical support
for the child and pathologizes transgender
and gender-diverse identities.10 The GACM
regards the decision whether to inter  vene
medically as a very personal one that “in -
volves careful consideration of risks, ben-
efits, and other factors unique to each
patient and family” in the context of a col-
laborative, ongoing, multidisciplinary ap -
proach within the care team.11

Many, including legislators, who reject
the GACM argue that youth who receive
doctor- and parent or guardian-approved
gender-affirming care are victims of medical
child abuse. Those who accept the GACM
argue that youth who are deprived of the
GACM by state legislative or executive
action are victims of state-sponsored med-
ical neglect, which is another form of child
maltreatment.12

State statutes and regulations that char-
acterize gender-affirming care as child 
abuse rely on prejudice and misinforma-
tion as an objective matter.13 Child abuse
has a specific definition in the medical 
context. A diagnosis of “medical child
abuse” (MCA), listed as “Factitious Dis -
order Imposed on Another” (FDIA) in the
DSM-5 and formerly called “Munchausen’s
syndrome by proxy,” identifies a type of
child maltreatment that relies fundamen-
tally on deceptive conduct by the parent
or guardian.14 In the case of gender-affirm-
ing care, the physician who must evaluate

the need for such care renders an indepen-
dent assessment, raising the question
whether parent or guardian deception is
possible. The remaining possibility, which
appears to be the one intended by legisla-
tors attempting to eliminate gender-af -
firming care, is to claim that the profes-
sional medical consensus is malfeasant—
that is, pediatricians, pediatric endocrin -
ologists, and other professionals on the 
health care team either actively wish to
cause their patients harm or are reckless
in their disregard for patient safety. No
evidence supports this view. Indeed, all
leading medical professional associations
support and promote access to gender-
affirming care.15 Further, the AAP and the
American Professional Society on the Abuse
of Child ren, a leading child protection and
child abuse professional association, have
stated that gender-affirming care is not
child abuse; rather, it is necessary care.16

State Regulation
The current legal battle over the safety
and efficacy of gender-affirming care be -
gan in Texas in October 2019 as the result
of a custody dispute between a mother
who wished to affirm her child and a
father who battled to prevent his child
from accessing gender-affirming care, 
in part by accusing his child’s mother of
“emotional abuse” in the form of gender
affirmation.17 Cultural conservatives, poli -
ticians, and legislators in several states
jumped on the bandwagon, and the battle
was joined.

To date, Alabama, Arizona, Arkansas,
Florida, Tennessee, Texas, and Utah have
banned gender-affirming care for minors
in various forms. Arizona bans only gen-
der-affirming surgeries, which are generally
not provided to minors.18 Tennessee bans
gender-affirming puberty blockers and
hormone therapy for prepubertal minors;
the law has little effect since these med-
ications are not part of the standard of
care for prepubescent people.19 Statutes
banning gender-affirming care for minors
in Alabama and Arkansas are currently
under federal court injunction.20 Utah’s
ban was signed into law on January 28,
2023.21 Florida and Texas, where statutes
banning such care failed to make it through
state legislatures, banned gender-affirming
care for minors by recourse to the Board
of Medicine and the governor, respectively,
and the Texas directive is under partial
injunction.22

Nevertheless, the drumbeat of state leg-
islation for the 2023 sessions is unrelenting.
Legislatures in more than half of the states
have considered bills banning gender-

affirming care for minors.23 The number
of anti-transgender bills continues to grow,
session by session.

Constitutional Law
Americans do not have a constitutional
right to health care, let alone gender-affirm-
ing care. Rather, the sources of constitu-
tional law that potentially establish a
minor’s right to gender-affirming health
care, and their guardians’ right to consent
on their behalf, are equal protection and
substantive due process.

The Biden Administration has inter-
preted the Supreme Court case of Bostock
v. Clayton County to include transgender
people in the protected class “sex.”24 The
law cannot make distinctions impacting a
protected class of people absent strict
scrutiny.25 Yet, many of the laws and rules
that ban gender-affirming care exclude spe-
cific therapies for transgender youth only,
while permitting treatment for intersex
youth, youth experiencing precocious
puberty, and any other minor who needs
gender-affirming health care for any reason
other than treatment of gender dysphoria.26

When plaintiffs sue the government for
discrimination, the government’s burden
is to show that the law is narrowly tailored
to meet a compelling government interest.
The injunctions currently in place against
Ala bama and Arkansas come as little sur-
prise because the statutes unlawfully single
out transgender youth as follows: Gender-
affirming care and hormone therapy is
available to cisgender adolescents with cer-
tain health conditions but not transgender
youth with gender dysphoria; irreversible
surgeries that sometimes affect fertility are
performed on intersex infants but refused
to transgender youth. Cis gender girls can
elect breast reduction or augmentation;
transgender youth cannot.

The Supreme Court has recognized 
parents’ fundamental rights to custody 
and care of their children, which includes
decisions about health care.27 Parental
rights to make medical decisions are not
absolute, especially when they are not
grounded in religious objections. However,
courts will generally recognize parental
rights to make health care decisions when
they rely on recognized standards of care.
Given the practically unanimous support
among medical associ ations for World
Professional Associ ation for Transgender
Healthcare standards supporting gender-
affirming care,28 a parent’s decision to con-
sent to such care on behalf of their child
likely falls within the ambit of parental
fundamental rights.

Transgender minors, parents, and health -
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care professionals are challenging the Ala -
bama ban in Eknes-Tucker v. Marshall29

and the Arkansas ban in Brandt v. Rut -
ledge.30 In Eknes-Tucker, the court found
that the parents had a fundamental right
to make medical decisions, including gen-
der-affirming health care, for their child.
Because the care in question was “subject
to accepted medical standards,” prohibit -
ing this care was likely unconstitution al.
The question was not whether the care had
any risk associated with it; rather, the court
questioned the appropriateness of the care
in the eyes of medical professionals.31

Plaintiffs in Rutledge sued Arkansas for
violations of Fourteenth Amendment rights
to equal protection—discrimination on the
basis of sex—and due process—unconsti-
tutional limitation of parental rights to fol-
low medical advice for their children. The
district court enjoined the statute and the
Eighth Circuit Court of Appeals upheld
the ruling. First, the court applied height-
ened scrutiny to the statute’s classification
according to sex. It affirmed that the statute
was “not substantially related to Arkansas’
interests in protecting children from exper-
imental medical treatment and regulative
medical ethics” because “there is substantial
evidence to support the district court’s con-
clusion that the Act prohibits medical treat-
ment that conforms with the recognized
standard of care.”32

No federal or state judicial precedent
to date has enabled or approved prohibi-
tions of gender-affirming care.

Evolution of Federal Law and Policy
There is currently no federal statutory law
of gender-affirming care.33 Under President
Joe Biden, the executive branch has issued
executive orders and comments clarify -
ing U.S. support for gender-affirming care.
On January 20, 2021, the first day of the
new administration, President Biden issued
an executive order “preventing and com-
bating discrimination on the basis of gender
identity or sexual orientation,” citing
Bostock.34 In June 2021, the Biden Admin -
is tration Depart ment of Education con-
firmed its support for the Title IX rights
of transgender youth.35 In August 2021,
the Department of Health and Human
Services used its power to clarify Section
1557 of the Affordable Care Act protection
for the rights of transgender individuals.36

The Biden Administration has issued
multiple statements in support of trans-
gender youth and in opposition to state
legislative attacks on the right to appro-
priate healthcare. In June 2022, the presi-
dent signed an executive order protecting
transgender children and signaling sup -

port for a ban on “conversion therapy”
in response to Texas state actions to limit
gender-affirming health care by character-
izing it as child abuse.37 The Depart ment
of Health and Human Services, with and
through its Administration on Children,
Youth, and Families and its Office of Civil
Rights, has made multiple statements
opposing the Texas actions and supporting
transgender youth.

In June 2021 and April 2022, the United
States participated in the Arkansas and
Alabama cases, respectively. The United
States makes clear its position on gender-
affirming care bans in its Com plaint in
Intervention in Eknes-Tucker v. Alabama,
a case challenging the state’s ban.38 Rec -
ognizing that Senate Bill 184 “denies nec-
essary medical care to children based solely
on who they are,” the United States “files
this complaint in intervention to enforce
the Constitution’s guarantee of equal pro-
tection.” The law criminalizes care for
transgender minors that it permits for all
others, forcing doctors, guardians, and
minors old enough to make medical deci-
sions to “choose between forgoing med-
ically necessary procedures and treatments
or facing criminal prosecution.”39

Texas Governor Abbott’s Directive
In the spring of 2021, SB 1646, which
would have characterized gender-affirming
care for minors as child abuse and therefore
criminalized it, passed through the Texas
Senate but died in the House.40 Political
opposition to minors’ ability to access
gender-affirming care was undeterred. Soon
after, Representative Matt Krause asked
Attorney General Ken Paxton to issue an
opinion on whether gender-affirming 
care is child abuse. On February 18, 2022,
Paxton obliged, stating unequivocally 
that gender-affirming care is child abuse.
On February 22, Governor Greg Abbott
published a letter to Jaime Masters, Com -
missioner of the Texas Department of
Family and Child Services (DFCS), pur-
porting to confirm their August 2021 
conversation characterizing gender-af -
 firming care as child abuse. In his letter,
Abbott issues a directive to DFCS agents.
Rely ing on Paxton’s opinion, Abbott in -
structs agents to investigate every incident
of gender-affirming care as child abuse,
indicating that agents should open inves-
tigations on every affirming family.41 Such
investigations carry the possible conse-
quence of child removal.

Paxton’s blunt and one-sided letter
does not analyze the question of who actu-
ally perpetrates the alleged abuse, leaving
the reader to conclude that the abusers—

the criminals—are doctors and other
health care professionals performing the
abusive act under the guise of assent by
likewise-criminal parents. If true, parents
would be guilty of medical child abuse,
or factitious disorder imposed on another,
a rare and serious form of child abuse.42

Doctors would be guilty of a serious crime.
Abbott makes room for this accusation
by characterizing gender-affirming care
as not medically necessary (counter to
professional standards of care).43 In effect,
Paxton is not arguing that parents are
imposing an actual disorder on children
to get unnecessary care. He is arguing
that the disorder itself is not real—that
gender dysphoria is a fiction and trans-
gender youth do not actually exist. Health
care focused on gender dysphoria is there-
fore unnecessary in his view, and all out-
comes Paxton perceives as negative con-
stitute child abuse.

The point is important because legis-
lators continue to file bills criminalizing
gender-affirming care as child abuse in
states across the nation. Where child abuse
is not the gravamen of the bill, it remains
the underlying accusation.44 Medical care
that aligns with professional standards of
care is not child abuse.45 Treating physi-
cians must take into account risks and
benefits of particular care plans for specific
patients, meaning that risks are under -
stood and factored into medical decisions.
Skipping over the fact that gender-affirm-
ing care is part of medical standards of
care means that legislators and politicians
do not grapple with this necessary risk-
benefit analysis; they can simply use scare
tactics to amplify risks—ignoring the fact
that all medical care involves risk—and
ignore or categorically deny known, evi-
dence-based benefits of this care.

The Texas Medical Association (TMA)
makes several of these points in its Third
Court of Appeals amicus brief filed in
support of the plaintiff-appellees in Doe
v. Abbott, the Texas state court challenge
to Abbott’s Directive, in September 2022.
The TMA restates its prior opposition to
“the criminalization of evidence-based,
gender-affirming care for transgender
youth and adolescents.” The brief also
rebuts Paxton’s core premise: that gen-
der-affirming care is medically unneces -
sary.46 Rather, “[p]roviding gender-affirm-
ing care is consistent with accepted clinical
standards for the treatment of adolescents
with gender dysphoria,” and criminalizing
or stigmatizing it “worsen[s] existing bar-
riers to care for transgender youth, an
already vulnerable population.”47 In its
amicus brief in the same case before the
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Texas Supreme Court, the American Profes -
sional Society on the Abuse of Children
and allied organizations state that gender-
affirming care is not child abuse but that
deprivation of medically necessary care
may be medical neglect.48

The Texas Third Court of Appeals is
currently reviewing the statewide injunction
initially issued by the district court in
March and partially blocked by the Texas
Supreme Court in June 2022.

Lessons for California Lawyers
Legislative and executive attempts to crim-
inalize gender-affirming care in Texas and
more than two dozen other states have
shifted the ground for California lawyers
in ways that are already playing out in our
state legislature. What can be learned from
the warning of the Texas example?

First, California actively protects in-
state transgender youth and their access
to health care.49 An array of California
laws and policies prohibit discrimination
against LGBTQ+ youth, including the Civil
Rights Act of 2007;50 Non discrim ina tion
in State Programs and Activities;51 Juvenile
Justice Safety and Protection Act;52 Omni -
bus Hate Crimes Act;53 Providing Safe,
Supportive Homes for LGBT Youth;54

California Foster Care Nondiscrimination
Act;55 School Success and Opportunity
Act;56 and California Student Safety and
Violence Prevention Act. California lawyers
who represent minors in juvenile depen-
dency proceedings must demonstrate cul-
tural competency and sensitivity in relating
to, and discerning best practices for, “pro-
viding adequate care to lesbian, gay, bisex-
ual, and transgender youth in out-of-home
placement.”57 The same standard applies
in juvenile court, where the requirement
of adequate training to represent minors
includes “[c]ultural competency and sen-
sitivity relating to, and best practices for,
providing adequate care to lesbian, gay,
bisexual, and transgender youth in out-
of-home care.”58

Second, California has taken significant
legislative steps to protect out-of-state
transgender youth who come to the state
for health care.59 Senate Bill 107, which
goes into effect on January 1, 2023, has
three main parts.60 First, it prohibits health
care providers, service plans, and contrac-
tors from releasing medical information
related to gender-affirming care in response
to subpoenas based on state laws autho-
rizing civil actions against people who
allow children to receive it. It likewise
prohibits California law enforcement from
making arrests based on a foreign state’s
criminalization of gender-affirming care.

Second, the law essentially reopens and
comments on the Uniform Child Custody
Jurisdiction and Enforce ment Act, which
already provides Calif ornia with exclu-
sive jurisdiction for making an initial child
custody determination when there is a
dispute involving a parent in a foreign

state.61 The law prohibits enforcement of
an order from a foreign state to remove a
child solely due to that state’s prohibition
of gender-affirming care; in general, it
instructs courts to protect the ability of a
custodial parent or guardian to provide a
child with gender-affirming care in the
state, unless the noncustodial parent or
guardian can present evidence sufficient
to show that such care is not in the best
interests of the child.62

Third, and relatedly, California attor-
neys representing parents in in-state 
custodial disputes based on parental dis-
agreement about gender-affirming care 
for a child can infer legislative intent from
SB 107 and draw on other Calif ornia laws
that protect transgender youth. Attorneys
representing an affirming parent in dispute
with a parent opposed to gender-affirm -
ing care for a youth with gender dysphoria
should ensure that the court appoints a
minor’s counsel to best represent the
minor’s interests.63

Despite the widespread volatility of the
current debate over transgender youth
rights and gender-affirming care, Cali -
fornia law is straightforward on the issue.
State law strongly protects transgender
youth rights to health care and now pro-
tects the rights of out-of-state transgender
youth and their families who come to our
state to access necessary care. Practi tioners
of family law in California may encounter
disputes between co-parents who disagree
over whether gender-affirming care is
appropriate for their child. In these cases,
lawyers can petition for appointment of
minor’s counsel to protect transgender
youth rights and, in the case of an out-
of-state parent, make use of SB 107 to
shield gender-affirming care from foreign
subpoenas and criminal warrants.

Regardless of specialty or practice, all
California lawyers can and should partic-
ipate in the public discussion of transgender
youth rights to necessary medical care. As
officers of the California courts, attorneys
of the state have an ethical obligation to
responsibly describe the laws relevant to
accessing gender-affirming care and those
that define child maltreatment. That obli -
gation extends to the way in which attor-
neys discuss the court rulings in multiple
states that so far have rejected statutes that
outlaw this care. California attorneys, as

defenders of the rule of law, have a duty
to avoid usurping the role that medical
expertise must play when assessing the
best interests of the child. !
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